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IN THE COURT OF THE ADDL. SESSIONS  JUDGE (FTC-2),

TINSUKIA

District :  Tinsukia

Present :  Md. A. Hakim,  M.A, L.L.B, 

      Addl. Sessions Judge-2,

           (FTC), Tinsukia.

Criminal Appeal No. 10 (2) of 2017

    (Arising out  of G.R case  no. 110 of 2014)

 SHRI NIKHIL  PAUL,

 Age 44 Years.

                                S/o. Late Prafulla  Paul, 

                                R/o. - Bijoy  Nagar,  Rupai Siding,

            P.O. Doom-dooma

            District -  Tinsukia, Assam 

....................Appellant

 

      -Versus-

           1) State of  Assam

                            Represented  by  the  Addl. P.P Tinsukia.              
  

           .................Respondent No. 1

2) Smt. Niroda Tanti,

                                 W/o. Sri Debdas Tanti,   

                                 R/o. Mankhowa Tea Estate,

             P.S. Doom-dooma,

   District Tinsukia.

                                                             ..................Respondent No. 2
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Appearance :-

                  Sri  L.N Borkotoky & Sri R.R Borkotoky……..Advocates for 

                                   the Appellant.

        Sri B. Mishra, ………. Advocate for the Respondent no. 2.

      

         Date of argument      :  27.04.18

         Date of Judgment      :  11.05.2018.

                 J         U       D         G        M         E        N        T 

1.      This  appeal   u/s 374 (3)  of  the  Cr.P.C, by  the  Appellant in

connection with G.R case  no. 110 of 2014  U/s. 354 IPC against the

Judgment  dtd.   30.03.2017  passed  by  Ld.  J.M  1st  Class,   Shri   A.

Bhattacharji, Tinsukia whereby the accused/appellant was  sentenced

with  R.I for  3 years and  a  fine of  Rs. 10,000/-(Ten  Thousand only)

I/D to suffer  S.I  for  6  months.  

2.       The facts leading to file the appeal may shortly be stated that

the complainant/Respondent (From now the respondent shall be called

as complainant) lodged  a written  ejahar  at  the  Doom Dooma  P.S

alleging  that  on  20.1.2014  i.e. on  that  day,  the  accused/appellant

had  called  her  from  her  home  for  doing some household  work  in

his  house. That  she  was  then  accompanied  by  her  husband,  Shri

Debdas  Tanti. That  the  accused/appellant then  sent  her  husband  to

bring  jackfruit  leaves  for  feeding  the  goat. That  at  around  12:10

P.M,   the   accused/appellant   tried   to   take   advantage   of   her

loneliness  in  the  house and tried  to  establish physical  relation  with

her.  That  when  she  objected,  he  caught  hold  of  hand  and  kissed

her  hand  and  also  tried  to  rape  her. Hence  the  case. 
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3.       The   accused   entered   into   appearance  and  contested the

case.  After  having completed the trial,  the learned court  below has

convicted the accused, as described above. 

4.      Being   highly    aggrieved     and   dissatisfied   with   the

impugned Judgment   the appellant  namely,  Shri Nilhil  Paul  among

other   things  has  drawn  the  attention  to  set   aside  the  impugned

Judgment dated 30.03.2017  on the following  among  other grounds

(a) For that the conviction and  sentence  awarded  by  the  Ld. CJM,

Tinsukia  to  the  Accused/Appellant  is  no  in  accordance  with  law

and  that  the  same  has  been  passed  arbitrarily  without  application

of  the judicious mind  of  the  Ld.  Magistrate,  as  such  the same  is

liable  to  be  set  aside. (b) For that the Ld. Magistrate  failed  to apply

his  judicial  mind  on  the  point  that  out  of  7 no. of  PW’s,  5  PW’s

had  adduced  Hearsay  Evidence,  and  the  case  rested  only  on  the

evidence  of  PW.1  who  was  the allegedly  the  victim  but  none  of

the  PW’s  had  corroborated  PW.1  at any  material  particulars  of  the

case.  But   the  Ld.  J.M 1st Class,   Tinsukia   surprisingly,  made  no

discussion about  the  same  in  his  judgment   and  the  judgment  is

also  extremely  clear  that   the  Ld.  Magistrate never   made  any

discussion therein  looking  for  any  corroboration of  PW.1 from  any

other   witnesses   at   any   point,   as   such   the   conviction   and

sentence  is  bad  in  the  eye  of  law and  is  liable  to  be  set  aside.

(c) For   that,   the Ld.  Magistrate  had  overlooked  and  failed  to

appreciate  all  the  golden  principles  of  law. (i) That  the  Prosecution

is  under  the  burden  to  prove  its  case against  the  accused  person

who  is  facing  the  trial  in  the  case beyond all  reasonable  doubt

and  that  the  prosecution  cannot  take advantage  of  the  weakness

of  the  defence  case. (ii) That the  developed  statement  of  the

witnesses cannot be the basis for convicting  the  accused  person. (iii)

That  the  presumption  is   far   away  from  proof   and  suspicion

however  strong cannot  take  the  place  of   proof.  (iv) That  the

contradictions  between  the  statement  and  the  evidence  of  the

witnesses  extends  benefit  to  the  accused. 
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And  in  this  case  there  are  several  major  contradiction  of  the

witnesses between  the  statements  made  before  the  police  and

the  evidence  deposed in the  Court,  so  the  Ld.  Magistrate  ought  to

have  given  the  benefit  of  doubt to  the  accused/appellant,  but  the

Ld. Magistrate  in  Para  No. 19  of  the Judgment clearly  opined  as

follows  -

       “In this  regard  this  Court is  of  the  opinion  that human

memory  fades  with  the  passage  of  time. Witnesses  often  falter

while  recollecting ancilliary  facts  connected with  the  main  events,

more  so,  when  there  is  some  time  gap between  the  date  of

occurrence  of  the  incident  and  the  date  of  which  the  deposition

of  the witnesses  is  actually  recorded.”

          From  the  above  opinion  of  the  Ld. Magistrate,  it  is  proved

that  he  had  overlooked  the  above  provisions  of  law  and  the  very

purpose  of  cross-examination  of  the  PW’s  by  the  defence  is  a

case  and  had  barred  the accused/appellant  from  availing  the

benefit  which  he  had  availed  out  of  the  cross-examination  of  PWs

in  the  instant  case. 

(d)       For  that  the  Ld. Magistrate  had  misconceived  the  basic  fact

in  issue  and the  main  point  for  determination in  the  case,  which

is -

        “Whether  the  accused  person  on  20.1.2014 at  about  12:30

p.m at  Bijoy  Nagar,  Rupai  Siding caused  assault or criminal  force

to  the  victim  with  intention to  outrage  her  modesty”.

and instead held  in  the  Para  No. 19  of  the  judgment -

        “However  both the  Pw’s  1  and  2  are  in  conformity  about the

basic  fact  that  after  the  incident they  were  taken  to  the house  of

the  accused  by  the  police  and  that the  same  was  found under

lock  and  key.”

      But  in   coming  to   the  said  opinion the  Ld.  Magistrate

overlooked all  the  contradictions between  the  evidence of  PW.1  and

2 with  regard  to  their  being  coming  to  the  house  of  the  accused

person. 

         In  this  regard  PW.1  deposed  nothing  in  her examination in

chief  about  her  going  to  the  house  of  the  accused or  her  being
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brought  to  the  house  of  the  accused person  with PW.2  by  the

police  after  the  incident. Instead  she  deposed -

         “After that my  husband  came  and police  also  came and  took

me  to  the  police  station  where  he  lodged  the FIR. Police  came  to

the  place  of  occurrence. Police  took me  to  the  hospital. Police also

interrogated  me  about  the incident.”

           Here  she  did  not  state  about  police  coming  to  the place  of

occurrence  with  her  and PW.2. 

            In  cross  she  said - 

         “On the  way  we  met  the  police  who  accompanied us  to  the

house  of  the  accused  which  was  under  lock and  key  and  the

accused was  not  available  as  reported  by the  residents of  the

house.”

           But  contradictory  to  her  description  of  the  events,  PW.2

who  was  present  at  the  time  of  the  alleged  events,  he  gave  a

different  description  of  the  events. He  stated  that he  and  his wife

i.e,  PW.1 alongwith  some   of  the  co-villagers  came  to the  house  of

the   accused/appellant  and   while   the  accused/appellant   was

interrogated,  someone  informed  the police  and  then  police  arrived

at  the  spot.

           The  version  of  the  same  events  was  totally  different from

what   PW.1   had   stated   as   according   to   the   PW.2   the

accused/appellant  was  found  and  interrogated  in  his  house  when

the  police  came  to  the  spot  on  being  informed  by  someone. 

          But  the  said  contradiction  between   the  evidence  of PW.1

and  PW.2  was  totally  overlooked  by  the  Ld.  Magistrate  to form

his  opinion as in  Para  No. 19  of  the  judgment  which is  not the

basic  fact  in  issue  in  the  instant  case,  as  such  the judgment is

not  tenable  in  law  and  is  liable  to  be  set  aside. 

(  e  )  For  that  the  Ld.  Magistrate   had  wrongly   appreciated  the

credibility  of  evidence  of  PW 2, 3  4  and  based  the  conviction  on

their   evidence  by  overlooking  that  PW.2, 3  and  4  all   have

adduced   hearsay   evidence  and   that   there   are   several
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contradictions  between  their  evidence  at  material  particulars  of

the  case. 

        PW.2  did   not  specifically   state   about   the  date  of  the

incident  but  had  stated  that  the  incident had  taken  place  in  the

month  of  January,  2014. But it  is  necessary  to  be  taken  into  note

that   PW.2  is   the  husband  of   the  victim PW.1,   who  is   the

informant  and  the  PW.2  accompanied  the  PW.1  to  the  Police

Station  where  the  ejahar  was  lodged  alleging that the  date  of  the

incident  was 20.1.2014.

            PW.3,  on  the  other  hand  stated  that  the  date  of  incident

was 26.1.2014  and that  the  incident  had  taken  place  near   the

house  of  the  accused/appellant. 

           PW.4 deposed  that  the  incident  took  place  on  26.1.2014

when  he  was  in  the  field  for  the  Republic  day  meeting.

         Despite   all   these  major   contradictions   between  the

evidence  of  PW.2  and  PW.3  and  4,  the  Ld. Magistrate  held in  Para

No. 20  of  his  Judgment -

             “There  is  nothing  to  doubt  the  credibility  of  the  PW 2,  3

and  4.” 

      
(f) For  that,  the  Ld. Magistrate  wrongly  replied  upon  the  evidence

of  PW.1  and  convicted  the  accused/appellant  where  PW.1  deposed

in  her  examination in  chief :

            “I  know  the  accused  person.”

            On  the  day  of  adducing  evidence  by  PW.1,  the  accused

was  present in  the  dock  of  the  Court  but  PW.1  did  not  identify

the  accused  in  the  Court  that  he  committed  the  alleged  offence.

Instead  she  stated  in  her  cross-examination- 

          “I do  not know  the  accused. I  do  not  know  where  the

accused  resides,  what  he  does  and  his  name. ”

           Despite   this   being   the   contradictory  evidence  of  the

PW.1,  the  Ld.  Magistrate  relied  upon  the  same  and  convicted the

accused/appellant,  which  is  bad  in  the  eyes  of  law.                 

(g)        For  that,  the  Ld. Magistrate  committed  grave  error  by  not

appreciating  the  evidence  of  PW.6  who  is  the  I.O  of  this  case. 
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           From  the  evidence  of  the  witness  it  is  revealed  that  the

evidence  of  PW.1  is  a  developed  one. But  instead  of  disbelieving

the  evidence  of  PW.1  as  developed  version  and the evidence of

the  other  Pw’s  who  were  reported  by  her,  the  Ld.  Magistrate

presumed  that  the  accused/appellant  had  committed  the  offence

and  convicted  him.

(h)  For  that,  the  Ld.  Magistrate  erred  in   law  by    not  considering

the  evidence  of  the  Pws  which  they  adduced  in  their  cross-

examination. The  Ld.  Magistrate  ignored  the  cross-examination  of

the  Pws  in  toto, which  has  caused  great  injustice  and  prejudiced

the  accused/appellant. 

(I) For  that,  the  entirety  of  the  Judgment  reveals  that the  Ld.

Magistrate  accepted  only  those  part  of  the  evidence  of  Pws,

which  they  adduced  in  examination  in  chief,  which  he  required  to

convict  the  accused/appellant and totally  over  looked  the  part  of

evidence  of  the  PWs  which  cast  a  doubt  on  the  prosecution  story

and  which  proved  the  innocence  of  the  accused/appellant. 

       That  the  judgment  also  reveals  that  the  Ld. Magistrate

overlooked  the   provision  of  law  that  to  find  out  the  truth  of  the

facts  of  a  case  and  to  deliver  justice  in  true  sense,  the  evidence

of  the  witnesses  of  the  case  needs  to  be  considered  in  its

entirety. 

(J)  For  that,  the  Ld.  Magistrate  erred  in  law  by  ignoring  and  not

discussing  anything  about  the  statement  of  the  accused/appellant

made  U/s. 313 Cr.P.C. 

(k)  For  that,  the  Ld.  Magistrate  committed  an  error  by  convicting

and   sentencing   the   accused/appellant   on   the   basis   of   the

contradictory  and  untrustworthy evidence  of  Pw’s  whereas  the  Ld.

Magistrate  ought  to  have extended  the  benefit  of  doubt  to  the

accused/appellant  and  ought  to  have  acquitted  him  from  the

charges   of   the  instant   case   with   such   contradictory   and

untrustworthy  evidence. 
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(L)  For  that,  the  Ld.  Magistrate overlooked  and  did  not  appreciate

the   provision  of   law   and   that   the   burden   lies   upon   the

prosecution  to  prove  its  case  beyond  all  reasonable  doubt  against

the  accused  person, and instead he  based  the  conviction  of  the

accused/appellant  on  his  opinions  which  are  beyond  the  evidence

of  the  witnesses  and  the  material   on  record. 

5.        The  complainant / Respondent has contested  the appeal.

6.         I  have  carefully  perused the Memo of Appeal, the case record

of the  learned court below, impugned judgment and order, evidence

on  record,  both  oral  and  documentary.  I  have  also  heard  the

arguments advanced by the learned counsel for both the side. 

7.         Upon perusal of the case record I am of the view that the Point

for Determination of the case is as follows :

(1)Whether the accused  person  had  on  20.1.2014 at

about 12:30 PM  at  Bijay  Nagar,  Rupai  Siding,  caused

assault  or  criminal  force to  the  victim with  intention  to

outrage  her  modesty?  

8.      I have   heard  the   arguments  advanced  by   the learned

counsels of both the parties.

Discussion, Decision & Reasons thereof

9.      Before   appreciating    the   rival   contention   of   the  Ld.

Counsels  for   the  respective   parties  I  have   gone   through   the

evidence of  the  PW’s. 

10.     PW.1,  Smt.  Nirada  Tanti  has  deposed  that  she   is  the

informant  of   this   case.  She   knows  the  accused  person.  The

incident took  place  in  January/2014  at  about  2 P.M  at  the  house

of  the  accused.  On  the  day  of  the incident  at  about 2 PM  the

accused  asked her  to  come  to  his  residence  and  do  some

domestic  work  and  that  he  would  pay  her  a  sum  of  Rs. 100/- for
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the  same. She had not known  the accused before. On the day of the

incident the accused came to her residence in  search  of  a  casual

labour. When  the  accused  asked  her  to  go  to  his  house she  said

that  she  would  go  there  only  with  her  husband. Her husband  also

accompanied  her to  the  house  of  the  accused. The  accused  then

asked  her  to  clean  the  floor   of  his  house  and  asked  her

husband  to  sit  in  the  house of  the  accused. The  accused  and  her

husband went  to  bring  a  goat.  After  that  the  accused  came  to

his  house alongwith  her  husband and  with  a  goat. The  accused

then  sent  her  husband  to  bring  some  jackfruit  leaves  for  the

goat  in  lieu of  Rs. 50/-. Her  husband  then  went  away.  After  her

husband  went  away,  there  was  nobody in  the  house  of  the

accused  except  the  accused  and  herself.  The  wife of  the  accused

was  in  hospital.  The  accused  then  asked  her  to  set right  some

cooking  utensils  and  while  she was doing  so,  he  embraced  her

from  behind  and  also  kissed  her,  caught  hold  of  her hand  and

tried  to  remove  her  clothes.  She  resisted  and  somehow moved

out  of  the  house. After  that  her  husband  came  and  police  also

came and  took  her  to  the  police  station  where  she lodged  the FIR.

Police  came  to  the  place  of  occurrence. Police  also  took  her   to

the  hospital. Police  also  interrogated  her  about  the incident. 

11.     In  cross  examination,  PW.1 has stated  that  she  does  not

know  the  present  month  as  she  is  an  illiterate. She has stated her

age  as 21 years only on presumption. She  does  not  know  what  is

written  in  the  ejahar  as  she  is  illiterate. She  cannot  say  who

wrote  the  ejahar. She  does  not  know  where  the  ejahar  was

written. She  does  not  know  the  accused. She does  not  know where

the  accused resides,  what he  does  and  his  name. She  does  not

know  if  the  accused  has  his  young  wife,  two  young  daughter. She

does  not  know  if  on  the  day  of  incident the  wife  and  two

daughters  of  the  accused  were  present  at  his  residence. She

lodged  the  ejahar. After  the  incident  she  met  her  husband  at  her

resident  and  explained  the incident and  her  husband  asked  her  to

go  to  the  house  of  the  accused  to  enquire  about  the  matter.  On



10

the  way  they  met  the  police  who  accompanied them  to  the house

of  the  accused  which  was  under  lock  and  key and  the accused

was  not  available as  reported  by  the  residents of  the house.  She

reported  the  matter  to the  police  verbally. Thereafter she  lodged

the  FIR in  writing.  She  does  not  know  the  distance  in between

the  residence  of  the  accused and  Doomdooma  police station. She

does  not  know  the  distance  between  her  house  and the  police

station. The  accused  caught  hold  of  her  left  hand. 

12.     She  denies  the  suggestion  that the  accused  did  not  catch

her  left  hand.  She  denies  the  suggestion  that she  did  not  state

before  police  that  the  accused  did  not  catch  hold  of  her  left

hand.  She  denies  the  suggestion  that she  did  not  state  before

police that  the  accused  did  not  catch hold of  her  left  hand.  She

denies  the  suggestion  that  she  did  not  state  before  police that

the   accused   tried   to   remove   her   clothes.  She   denies   the

suggestion  that  she  did  not  state  before  police that  the  accused

had kissed her. She  denies  the  suggestion  that the  accused  did  not

ask her to  set  right some  cooking  utensils  at  his  house  at  the

time  of  incident. She  also denies  the  suggestion  that  she  had not

stated before  the  police  that  the  accused  had  tried  to  embrace

her  from  behind  and  kissed  her.  She  denies  the  suggestion  that

the  incident  as  narrated  by  her  had  not  taken  place. She  denies

the  suggestion  that  the  accused person  did  not  commit  any

offence  as  alleged  by   her.  She  does  not  know  the  name  of  the

accused. She  denies  the  suggestion  that  as she  does  not  know the

accused so  she  did  not state his  name  before  the  police. The name

of  the  accused has  been  mentioned before the  police  by  her

husband.  She  does  not  know  who  told  the name  of  the accused to

her  husband.

13.      PW.2, Sri  Debdas  Tanti has  deposed  that the informant  is  his

wife. He  knows  the  accused. The  incident  took  place  in  the  month

of  January/2014 after 12 P.M noon. At the  time  of  incident  he  went

to  bring  a  goat with  the  accused. Thereafter  the  accused  sent  him

to  bring  jackfruit  leaves  for  goat in  lieu  of  the accused would  pay
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Rs. 50/- to  him. Accordingly, he went  to  bring  jackfruit  leaves and he

met  his wife  at  home and came  to  know  about  the  incident. His

wife  told  him that while  she  was  swiping in the  house of  the

accused, the  accused  embraced  her  from  backside and  kissed her.

The accused  also told  his  wife  that  if she offer  love  to  her,  then

he  will  pay  more wage  to  her. His  wife  however escape  from  the

clutches  of  the  accused  and he  alongwith his  co-villagers  and  wife

went to  the  house  of  the  accused  for  interrogation.  In  the  mean

time  somebody  informed  police  and  police  arrived  there  and

brought  him and the  informant to the  police  station. Police  asked

him  and  his  wife  about  the incident  and  visited  the  place  of

occurrence  but  did  not  find  the  accused. Police recorded  his  and

the informant's  statement. Though  police  went  to the  house  of  the

accused  twice  but  did not  find  him as his  house  was  locked. Police

conducted the  medical  examination of  his  wife.  

14.     During   cross-examination   he  states  that the  year  of his

birth may  be 1985. He  did  not  see the incident himself.  He  knows

the accused  Nikhil  Paul. Sometimes  he  sees  the  accused selling

goods in  a  shop. The  shop  of  the  accused  is  situated  at  a

distance  of 1½ KM  away  from  his  house. He  denies  the  suggestion

that  he used  to  bring goods  to  the  shop  of  the  accused. He has

been noticing  the  accused  since 3, 4, or 5 years.  He  cannot  say the

location of the  house  of  the  accused.  He  denies  the  suggestion

that  he used  to bring goods sometime  on  credit  from  the  shop  of

the  accused.  He  denies  the  suggestion  that  he has  to pay  Rs.

1500/- to  the  accused for purchasing  goods  from  his  shop  on

credit.   He  denies  the  suggestion  that  the  accused demanded

money before he  lodged  the  Ejahar.  He  denies  the  suggestion  that

the  accused threatened  him as  he  did  not  pay  the  dues.  He

denies  the  suggestion  that  as  the  accused  threatened  to  lodge

case  against  him,  he alongwith  his  wife  lodged  this  false  case. 

15.       PW.2 further  states that  he  went to  bring  jackfruit  leaves by

taking  the  bicycle  of the  accused. After  the  incident he by taking

the  bicycle alongwith  20-25 persons namely, Azad, Rajesh etc. of  the
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village  went  to  the  house  of  the accused. Karan  Karmakar resides

near  his  house. They  also  went  with  them  to  the  house  of  the

accused. On  the  day  of  incident at about 12 noon, police  took him

and  his wife  to  the  thana  and they  stayed  there for  half  an  hour.

Police interrogated  them about  the  incident during  their  stay.  He

denies  the  suggestion  that  he did not  state  before  police  that his

wife  told him that  the  “accused embraced and  kissed his  wife while

she  was  sweeping  the  house  of  the  accused”. He  cannot  recollect

if he  told  before  police  that “ his  wife told  him that if  she  offer

love  to  the  accused,  then  he  would  pay more wages”.    He  denies

the  suggestion  of  the  defence  side. He  states  that  the  FIR  was

lodged  at  around  3-4 P.M  and  they  were  accompanied  with  15-20

persons. Police  recorded their statements two  times.   He  denies  that

he  filed  the  false case.  

16.      PW.3, Sri Sanjay  Karmakar  has  deposed  that he  knows  the

informant as  well  as  the  accused. They  are  his  neighbours. The

incident took place  on  26.01.2014 at  about 1/2 P.M in  the  house of

the  accused. He could  not  remember  the name of  the place  of

occurrence. At  the  time  of  incident he  was at  a  distance  of  3-4 KM

away  from  the  place  of  occurrence. He  went  to  the  place  of

occurrence after  hearing  about  the  incident  from  others and met

the informant. The  informant  told  him  that the  accused  called  her

to  work  at  his  house, caught hold of hand and tried  to do bad things

with her.  Police  interrogated  him  about  the  incident.

17.       During  cross-examination  he  denies the  suggestion  that the

informant  did  not  tell  anything  about  the  incident. 

18.      PW.4, Sri Parsuram Tanti has deposed that he knows the both

the informant and the accused. They are his neighbours. Before about

one year on 26th January, Republic Day he was present in a field near

his house. It  was midday time. At  that time  the  informant came

running and  told  that on  that  day  the  informant  and  her husband

went  to  the  house  of  the  accused and  the  accused  sent her

husband to bring jackfruit  leaves  and  he  tortured  the informant.
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The  informant  told  that the  accused tried  to  unrobes  her and tried

to  catch  her. Hearing  this he alongwith some  others, namely Sri

Sanjib  Kond,  Sri  Jyoti Karmakar,  Sri Karan  Karmakar  of his  line went

in  search  of  the  accused  but  the  accused  fled away. Then  they

lodged  ejahar  at  the  P.S. Police asked  him about the incident.  

19.      During  cross-examination he  states  that when  the  informant

told  him  about  the  incident, alongwith  him  Khudiram  Karmakar,

Azad  Tanti,  Lokeswar  Tanti  and 10-12 boys  from  his  line were

present. The  informant informed about  the  incident  came crying and

running. Thereafter they  went in  search of  the accused  to  his  house

alongwith  the  informant. He  told police whatever  he  heard  about

the  incident. He did not tell police that he  was  with his friends in  the

field  meeting, informant told about  the  incident coming crying and

running and alongwith Sanjib  Kond, Jyoti Karmakar,  Karan  Karmakar

of his  line went in  search  of  the  accused to  his  house.  He  did  not

tell  police whatever  he  deposed in  chief  today. He  has  no  personal

knowledge  about  the incident. He  denies  the  suggestion  that he

did  not  speak as  tutored  by  the  informant today  in  the  court. 

20.    PW.5,  Sri  Sunil   Sarma  has  deposed  that  he  knows  the

informant as  well  as  the  accused.  The  accused  resides  near  his

house. He does  not  know  anything  about  the  incident.  Police  did

not  ask him about  the  incident. 

21.      His  cross-examination  is  declined  by  the defence. 

22.      PW.6, Sri Hasta Bahadur  Chetry  has  deposed  that on 20.01.14

he  was working  as  Attached Officer  in  the    Doomdooma  P.S. On

that  day  on  receiving  the  FIR  from  the  complainant  G.D  entry no.

585 dated  20.01.14 was  made  and  the  case  was  registered  and

he   was   entrusted   to   investigate   the   case.  Accordingly   he

investigated  the  case. Medical  examination  of  the  victim  was done

and  report  was  collected. He  visited  the place of  occurrence and

prepared   sketch   map.  He   recorded   the   statements   of   the
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witnesses. As  he  was   transferred  he  submitted  the  C.D  to  the OC

of  Doomdooma  P.S. 

23.       During  cross-examination  examination he  states  that he  did

not enquire who  were  present at  the  time  of  the  incident  in  the

house of  the  accused  person. Witness  Sanjoy  Karmakar  told  him

that  he  heard  about  the  incident  from  the  complainant. He  states

that  he  has  not  got  any  proof  about  the  incident as alleged  by

the complainant. He  states  that the  complainant  did  not tell  before

him that accused  had  tried   to  pull  off  her  clothes  and  pulling

and pushing  by  holding  her  hand  and  kissed  her. He  states  that

the  complainant  did  not  tell  before  him  that  the  accused had

embraced  her  from  back  and  kissed  her. The  complainant  told

him  that  the  accused  wanted  to  rape her   but  she  did  not  state

in  detail  how  the  accused  was   trying  to  rape  her. He  states  that

the  complainant  did  not  state  before  him  what  she  did   to  save

her   from  rape or  about  screaming. 

24.      On  re-examination dated 30.07.15 of  PW.6, he   states  that he

mentioned  about  the  G.D  entry  585 dated  20.01.14. But as  the

copy   was   not   attached  with   the   charge-sheet  today he  has

brought  the extract  copy  of  the  G.D entry, Ext. 4  on  getting  the

notice  from  the  Ld. Court.

25.      During  cross-examination he  states  that he could  not  say

who  has   written  the  Ext. 4. He  even  cannot  say  whose  hand

writing is  this. He  has  not  compared  the  Ext. 4  with  the  original

G.D entry. He  could  not  say whether  the  Ext. 4  is  the  exact  copy

of  the  original  G.D entry or not. 

   
26.       PW.7,  Sri  Imtiyaz  Ali  has  deposed  that on 17.03.2014 he

was  posted at  Doomdooma  Police  Station as  Attached  Officer. On

that   day   officer   in   charge  of   Doomdooma  PS endorsed  the

Doomdooma P.S Case No. 36/2014 under  Section  354/376/511 IPC  in

his  name  for  investigation of  the  case. Accordingly  he  has  taken

up  the  investigation and  gone  through  the  CD  and  found  that  the
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previous  I/O,  SI,  Hasta   Bahadur   Chetry   already  completed   the

investigation and  after  that he  found  that  the  case  is pending  only

for  arrest  of  the  accused. On  19.04.2014  and  accused  persons

Shree Nikhil  Pal  of  Vijay  Nagar,  Rupai  siding  appear  before  him

with order  of Hon'ble  Court  and  as  per  Court  order  he  arrested

him  in  connection  with  above  referred  case  and  later  on  released

on  bail. After  that  on  21.04.2014 he  has  submitted  charge-sheet

vide  C.S No. 111/14  dated  21.04.2014 against  the  arrested  accused

persons  under  Section  354 IPC. Exbt. 3   is the charge-sheet and  Ext.

3(1) is  his  signature  thereon.  

27.      His  cross-examination  is  declined  by  the defence. 

28.      With  regard  to  the  point  for determination Ld. Counsel for the

appellant has pointed  out  that  the identification of  the  accused  is

doubtful  as  she  has  stated  during  her   cross-examination  that  she

does  not  know  the  accused person. 

29.     In  reply   ld. Counsel  for  the  Prosecution  has  vehemently

objected  and  states  that the  name  of  the  accused  person  is

inserted  in  the  FIR  and the  complainant clearly  states  that  she

went  to  the  home  of  the  accused  for  some  domestic  works. Apart

from  this  the  PW.2, the  husband of  the  complainant has  also

identified  the  accused. Hence,  question of  suspicion of  the  accused

identification  does  not  arise. 

30.      In  view  of  the   argument  about  the identification  of  the

accused, I  have  gone through   the  materials on record  and  found

that the  PW.1 and  PW.2 have categorically identified  the  accused.

They  have  stated  the  name  of  the accused in  the  FIR. After  the

alleged   incident  they  went  to  the home  of the  accused  and

basing on  the   allegation of  the complainant police investigated  the

case  and  filed  charge-sheet against  the accused.   Apart  from  this

the  statement  of  the  PW.1, the complainant  that  she  does  not

know  the  accused, does   not mean that  she  has  not  identified  the

accused. She  might  not have  that much  acquaintance  with  the
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accused  to know what  he does  or  his name. It is quite natural and

possible that a person may be known from his face or his house even

the person may not be known what he does or his name. Hence,  this

point  of  defence  side  is  rejected. 

31.    Ld. Counsel  for  the  appellant  has  pointed  out  that  the

statement  of  the   witnesses  are replete  with  contradiction  and

there  is  no  corroboration  of  the  statement  of  the  PW.1  by  any

other   witnesses  and  hence, creates   a   doubts     about   the

authenticity of   the Prosecution  story.   It  is  pointed  out  that the

statement  of  the complainant  is  also not  corroborated  by  the  FIR.

It   is   further  pointed  out that   the  evidence of  PW.2,  3,  4  are

hearsay  evidence and hence  should  not  have  relied  upon by  the

Ld. Court.   

32.      In  reply the Respondent has vehemently  objected  to the  point

of the defence  side  and  has  pointed  out  that the  statement  of  the

complainant is  corroborated  by  the  other  witnesses  and  the  FIR.

Hence, the  Ld. Court  below  has  rightly  decided  the  matter.

33.     Upon  hearing  both  sides  on  the  above  point I have gone

through the material  on record and found that so  far  the  hearsay

evidence  of other witnesses is concerned i.e., the evidence of PW.2,

PW-3, PW-4 &  PW-5, I  have found  that the evidence  of the  PW.-2  is

not  hearsay  evidence. It transpires  from the  evidence  that  the  PW.-

1  has  stated that   she told  the  matter to  PW.-2  and PW.-2  has  also

admitted  that    the matter  was  told  to him  by  PW.1. Hence,  it  can

be  held  that  the evidence of  PW.2  is  not hearsay  evidence. Hence,

the  evidence  of PW 2 is  reliable.

34.      But  so  far the evidence of PW 3 & PW 4 are concerned it is

found that they have not deposed that they are informed by the PW 1

(the victim woman) about the alleged incident. It is also apparent from

the deposition of the PW 1 that there is no whisper whatsoever about

that  she  had  informed  about  the  incident  immediately  after  the
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incident to the  PW 3 & 4. Hence in view of this fact it can be held that

the evidence of the PW 3 & PW 4 are the hearsay evidence. 

35.    Ld. Counsel  for  the  appellant  has  pointed  out  that  Ld.

Magistrate  had  misconceived  the  basic  fact  in  issue  and the  main

point  for  determination in  the  case,  which  is -

          “Whether  the  accused  person  on  20.1.2014 at  about  12:30

p.m at  Bijoy  Nagar,  Rupai  Siding caused  assault or criminal  force

to  the  victim  with  intention to  outrage  her  modesty”.

 and instead held  in  the  Para  No. 19  of  the  judgment -

          “However  both the  Pws  1  and  2  are  in  conformity  about the

basic  fact  that  after  the  incident they  were  taken  to  the house  of

the  accused  by  the  police  and  that the  same  was  found under

lock  and  key.”

      But  in   coming   to   the  said  opinion the  Ld.  Magistrate

overlooked all  the  contradictions between  the  evidence of  PW.1  and

2 with  regard  to  their  being  coming  to  the  house  of  the  accused

person. 

         In  this  regard  PW.1  deposed  nothing  in  her examination in

chief  about  her  going  to  the  house  of  the  accused or  her  being

brought  to  the  house  of  the  accused person  with PW.2  by  the

police  after  the  incident. Instead  she  deposed -

        “After that my  husband  came  and police  also  came and  took

me  to  the  police  station  where  he  lodged  the FIR. Police  came  to

the  place  of  occurrence. Police  took me  to  the  hospital. Police also

interrogated  me  about  the incident.”

          Here  she  did  not  state  about  police  coming  to  the place  of

occurrence  with  her  and PW.2. 

In  cross  she  said - 

         “On the  way  we  met  the  police  who  accompanied us  to  the

house  of  the  accused  which  was  under  lock and  key  and  the

accused was  not  available  as  reported  by the  residents of  the

house.”

          But  contradictory  to  her  description  of  the  events,  PW.2 who

was  present  at  the  time  of  the  alleged  events,  he  gave  a
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different  description  of  the  events. He  stated  that he  and  his wife

i.e,  PW.1 alongwith  some   of  the  co-villagers  came  to the  house  of

the   accused/appellant  and   while   the  accused/appellant   was

interrogated,  someone  informed  the police  and  then  police  arrived

at  the  spot.

        The  version  of  the  same  events  was  totally  different from

what   PW.1   had   stated   as   according   to   the   PW.2   the

accused/appellant  was  found  and  interrogated  in  his  house  when

the  police  came  to  the  spot  on  being  informed  by  someone. 

          But the  said  contradiction between  the  evidence  of PW.1  and

PW.2  was  totally  overlooked  by  the  Ld.  Magistrate  to form  his

opinion as in  Para  No. 19  of  the  judgment  which is  not the  basic

fact  in  issue  in  the  instant  case,  as  such  the judgment is  not

tenable  in  law  and  is  liable  to  be  set  aside. 

36.      In view  of  the  points  raised  by  the  Ld. Counsel  for appellant

I have  gone   through  the  material  evidence  on  record and  found

that the  PW.1 has  stated  that after  the   incident  she met her

husband  at  her  residence  and  explained  the  incident  and  her

husband  asked   her  to go  to  the  house  of  the  accused  to  enquire

about   the   matter.   On  the   way   they   met   the   police   who

accompanied them  to  the house  of  the  accused  which  was  under

lock  and  key and  the accused  was  not  available as  reported  by

the  residents of  the house.  She  reported  the  matter  to the  police

verbally. 

37.      But  PW.2, husband of the victim woman i.e. PW 1 has  deposed

that  he  alongwith  his  co-villagers  and wife  went  to  the    house  of

the  accused  for  interrogation. He  and  his wife  i.e.  PW.1 alongwith

some of  the  co-villagers went to the  house  of  the  accused/appellant

and   while  the  accused/appellant   was   interrogated,  someone

informed  the police  and  then  police  arrived  at  the  spot. From  this

it appears that the statement of the PW 1 is not corroborated by PW 2

so far the information to the police is concerned. In view of this non-

corroboration  of  the  statement  of  PW 1  by  the  PW 2  or  any  other
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witnesses it cast a doubt about the statements and the  authenticity  of

the prosecution  story. 

38.      It is  pertinent  to  mention  here  that although  the  PW.4 has

stated as follows “one  year on 26th  January, Republic Day  he  was

present in a  field near  his  house. It  was midday  time. At  that time

the  informant  came   running  and   told   that  on   that   day   the

informant and  her husband  went  to  the  house  of  the  accused and

the accused  sent her  husband to bring jackfruit   leaves  and  he

tortured the informant. The  informant  told  that the  accused tried  to

unrobe her and tried to  catch  her. Hearing  this he alongwith some

others,  namely  Sri  Sanjib   Kond,   Sri   Jyoti  Karmakar,   Sri  Karan

Karmakar  of  his  line went in  search  of  the  accused  but  the

accused  fled away”. But the PW.1 has  not  corroborated  the  above

statement  of  the  PW.4. PW 1 has not deposed that she had told about

the matter to the PW 4 nor any other person other than her husband. 

39.     Apart  from  this the  PW.4  during  his  cross-examination  has

stated  that he  did  not  tell  police  whatever  he  has deposed  in-

chief  before the court. He  also  states  that  he did not tell police that

while he  was  with his friends in  the field  meeting, informant told

about  the  incident coming crying and running and alongwith Sanjib

Kond, Jyoti Karmakar,  Karan  Karmakar  of his  line went in  search  of

the  accused to  his  house.  He  did  not  tell  police whatever  he

deposed in-chief  today. He  has  no  personal  knowledge  about  the

incident. 

40.      Here I would like to cite the case of Prabahat Marak & Anr. V.

State  of  Tripura 2011  Crl.L.J.  1844  (GHC)  wherein  Hon’ble

Gauhati  High Court has held “The evidence of PW 7 also cannot be

relied  upon,  he  himself  having  stated  that  he  never  made  any

statement before the I.O. of the case. Therefore, his statement before

the court implicating the accused Probhat is nothing but an improved

version of a witness i.e. first time before the trial court. It is settled

position that on the basis of the approved version of witness, it would

not be safe for the court to convict a person”. 
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41.      In  view of  the above fact and the taking note of the evidence

of PW 4 and as the PW1 i.e. victim woman has not corroborated the

statement of the PW 4, the  statement  of  the PW.4 cannot  be  relied

upon.

42.    So far the PW 5 is concerned it  is revealed that he has not

deposed anything against the accused appellant. 

43.      The  PW 3  has deposed that he was not present at the time of

the incident but when he came on hearing about the incident he was

informed about the incident by the Victim. But his statement is not

corroborated either by the PW 1 i.e. the victim or by her husband PW 2.

There is no whisper in the statement of the PW 1 & PW 2 about the

presence of the PW 3 later on nor any revelation of information about

the  incident  to  the  PW  3  by  them.  In  view  of  all  these  facts  and

circumstances  and  non-corroboration  it  cast  a  doubt  about  the

authenticity of the statement of the PW 3 and thus prosecution story.

44.      The victim PW 1 has not whisper a single word that she met the

PW 3 and 4 and told about the incident to them. As the Victim PW 1

herself  has  not  deposed  that  she  had  informed  about  the  alleged

incident to the PW 3 and 4 it cast a doubt that the PW 3 and 4 was

present  at  the  time  of  the  incident.  Hence  as  the  independent

witnesses has not corroborated the statement of the PW 1 it cast a

doubt about the authenticity of the prosecution story. 

45.       Ld. Defence counsel has submitted that about the contradictory

statement of the witnesses Ld. Magistrate  in  Para  No. 19  of  the

Judgment clearly  opined  as  follows  -  “In this  regard  this  Court is

of  the  opinion  that human  memory  fades  with  the  passage  of

time.  Witnesses   often   falter  while   recollecting  ancillary   facts

connected with  the  main  events,  more  so,  when  there  is  some

time  gap between  the  date  of  occurrence  of  the  incident  and  the

date   of   which   the   deposition  of   the  witnesses   is   actually

recorded.”  But the contradiction or the omission of the witnesses are
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vital  it  cannot  be  overlooked in  the  name of  time of  memory.  The

prosecution must prove its case beyond all reasonable doubt.

46.    Upon taking note of the above point I have gone through the

evidence on record and found that Ld. Magistrate has observed that

due to fading memory and some  time due to the gap between  the

date  of  occurrence  of  the  incident  and  the  date  of  which  the

deposition of  the witnesses  is  actually  recorded the Witnesses  often

falter. Basing upon this presumption the Ld. Magistrate has believed

the deposition of the PW’s in spite of the fact that the defence side has

succeeded to prove the statement of  the PW 1,  PW 2 & PW 4 are

contradictory  and  without  any  corroboration.  But  whether  the

presumption  upon  which  Ld.  Magistrate  is  relied  has  absolved  the

prosecution to prove the case beyond reasonable doubt?

47.    From the above discussion I have found that the PW 1 is not

corroborated  by  the  PW  2. The  statement  of  the  PW  1  is  proved

contradictory by the defence. The omission to mention about the injury

of the PW 1 by the victim PW 1 herself and PW 2 is vital as to prove the

allegation of the offence. The omission is not so light. The PW 1 has

exaggerated her statement by saying that she was unrobed. It cannot

be presumed that due to fading memory the victim PW.1 has failed to

say this detail to Investigating Officer. During  cross-examination PW.1

states she  does not  know what  is  written  in  FIR  or   who  wrote the

FIR. Hence the contents  of  the  FIR is  also become doubtful. Apart

from this the time of presence of police at the place of occurrence is

also contradicted each other by the PW 1 and PW 2. Considering the

nature  of  allegation  it  is  very  essential  to  scrutinize  the  facts  and

circumstances of the case very carefully. The chain of circumstantial

evidence must be so connected that the there should not be any doubt

about the guilt of the accused. The guilt of the accused must be proved

to the hilt. The circumstantial evidence must be conclusive.

48.    Here I would like to cite the case of Jaharlal Das vs. State of

Orissa  AIR  1991  SC  1388 wherein  Hon’ble  Supreme  Court  has

observed as follows that: 



22

“In the leading case Hanumant and Another v. The State

of Madhya Pradesh, [1952] SCR 1090 it is also cautioned

thus:  "In  dealing  with  circumstantial  evidence  there  is

always the danger that conjecture or suspicion may take

the place of legal proof. It is therefore right to remember

that in  cases where the evidence is  of  a  circumstantial

nature,  the circumstances from which the conclusion of

guilt is to be drawn should in the first instance be fully

established  and  all  the  facts  so  established  should  be

consistent  only  with  the  hypothesis  of  the  guilt  of  the

accused.  Again,  the  circumstances  should  be  of  a

conclusive nature and tendency, and they should be such

as to exclude every hypothesis but the one proposed to be

proved. In other words, there must be a chain of evidence

so far complete as not leave any reasonable ground for a

conclusion consistent with the innocence of the accused

and it  must  be  such as  to  show that  within  all  human

probability the act must have been done by the accused."

Mahajan, J., as he then was, has also aptly referred to a

passage containing the  warning addressed by Baron

Alderson  to the Jury in  Reg v. Hodge, [1838] 2 Lew

227 which is stated as under; "The mind was apt to take a

pleasure in  adapting circumstances  to one another  and

even in straining them a little, if need be, to force them to

form  parts  of  one  connected  whole;  and  the  more

ingenious the mind of the individual, the more likely was

it,  considering such matter,  to  over-  reach and mislead

itself, to supply some little link that is wanting, to take for

granted  some fact  consistent  with  its  previous  theories

and necessary to render them complete."

49.     In the case of State  of Tripura  Vs. Jyotirmoy  Malakar and

Others (2010(2) GLD 10 (GAU) (Agar.B)  it is observed as follows

that – 

https://indiankanoon.org/doc/882637/
https://indiankanoon.org/doc/882637/
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“Lord Denning in Bater v. Bater (1950) 2 All ER 458, 459

has observed that the doubt must be of a reasonable man

and the standard adopted must be a standard adopted by

a  reasonable  and  just  man  for  coming  to  a  conclusion

considering  the  particular  subject-matter.  The  aforesaid

observation of Lord Denning has been taken note of by the

Apex .Court in the case of State of West Bengal v. Orilal

Jaiswal and Anr. : (1994) 1 SCC 73: AIR 1994 SC 1418 :

1994 Cri LJ 2104”.

50.     In the case of   Sikandar Ali vs. state of Assam {2010 (3)

GLJ  679}  it  is  observed  that  mere  suspicion  or  suspicious

circumstances cannot ease prosecution of its main duty of proving its

case  against  an  accused  person  beyond  reasonable  doubt.  Courts

cannot be influenced by emotion or sentiment. If evidence on which

prosecution choose to rely its case is so weak that they tumble over

when subjected to close and critical examination it would not be safe to

convict accused merely on proof of some incrimination circumstances

which might have given support to defective evidence.

51.    The law relating to circumstantial evidence is well  settled by

several judgments of the Supreme Court. It is fairly well settled that

when a  case  rests  on circumstantial  evidence,  a  complete  chain  of

circumstances, which rule out every other possibility except guilt of the

accused, has to be established. In the  State of U.P vs. Ravindra

Prakash Mittal (Dr.) AIR 1992 SC 2045 Hon’ble Supreme Court has

held that the essential ingredients to prove guilt of an accused person

by circumstantial evidence are as follows:-

1. The circumstances from which the conclusion is drawn should

be fully proved.

2. The circumstances should be conclusive is nature 

3. All the facts so established should be consistent only with the

hypothesis of guilt and inconsistent with innocence

4. The circumstances should to a moral  certainly exclude the

possibility of guilt of any person other than the accused. 
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52.      From  the  above  discussion I have found that the prosecution

has failed to connect the chain of circumstantial evidence in coherent

way hence it creates a doubt about the guilt of the accused. The guilt

of the accused is not proved to the hilt. The circumstantial evidence is

not  conclusive.  The  facts  so  established  is  not  consistent  with  the

hypothesis  of  guilt  and  inconsistent  with  innocence  of  the  accused

person. The facts and circumstances of the prosecution story become

suspicious  and  doubtful  considering  the  statements  of  the  PW’s.

Hon’ble  Supreme Court  has  also  cautioned  about  the  danger  that

conjecture and suspicion  may take the place of legal proof in cases

depending largely  on circumstantial  evidence.  Hence considering all

facts  and  circumstances  I  am  of  the  considered  view  that  the

presumption of the Ld. Court below is based upon in conjecture and

suspicion.  Hence  the   presumption   of   ld.  Court  below   is  not

acceptable.

53.      Ld. Defence Counsel for the appellant has  further pointed  out

that  Ld.  Court   below  has    accepted  only   those  part   of   the

evidence  of  Pw’s,  which  they  adduced  in  examination-in-chief,

which  he  required  to  convict  the  accused/appellant and totally

over  looked  the  part  of  evidence  of  the  PW’s  which  cast  a  doubt

on  the  prosecution  story  and  which  proved  the  innocence  of  the

accused/appellant.  It  is  further  submitted  that  the   judgment   also

reveals  that  the  Ld. Magistrate overlooked  the   provision  of  law

that  to  find  out  the  truth of  the  facts  of  a  case  and  to  deliver

justice  in  true sense,  the  evidence  of  the  witnesses  of  the  case

needs to  be  considered  in  its  entirety. In  this  regard  he  has   cited

the  case of  State  of Tripura  Vs. Jyotirmoy  Malakar and  Others

(2010 (2) GLD 10 (GAU) (Agar.B).

54.     Upon the point raised above by the defence side I have strolled

through the material evidence of record and found that the Ld. Court

below has not taken account of the cross-examination of the witnesses

especially the PW 3, PW 4 and PW 5 nor evaluating the statements of

the PW 1 and PW 2 properly. From the above discussion it is transpired

that the statement of the PW 1 is not corroborated by the PW 2, PW.3 &
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PW.4. Moreover the evidence of PW 3 & 4 are proved to be hearsay

evidence, the GD Entry is not proved by the prosecution properly and

hence cannot be relied upon. But ld. Court below has not taken into

account of these lacunae of prosecution properly during the time of the

discussion and evaluation of evidence. Hence I am of the considered

view that the argument of the defence side has potential force in this

regard. All proved circumstances must form chain of which no link must

be missing and they must unequivocally lead to guilt of accused.

55.      Ld. Defence counsel for the appellant has further brought to my

notice that the PW 1 victim woman has not uttered any word about the

her injury and as there is no corroboration about the injury mentioned

in the medical report hence it  cast  a  doubt  about  the  medical

report and hence not reliable.

56.     Upon  hearing  both sides I  have  gone through  the  material

on record and  found  that the medical  report  has  stated  swelling  of

right hand. But in  course  of  cross-examination the victim,  PW.1 has

emphasized  that  her left  hand  was  held  by  the  accused person.

Moreover the PW 1 has not corroborated about her injury as described

in the medical report. Moreover no witnesses have deposed about the

hand injury. The PW 2 husband of the victim and  the  PW 1herself is

also silent about her injury. The omission to mention about the injury

cast a serious doubt about the authenticity of the prosecution story. As

the medical  report  is not  corroborate  by the statement  of  the victim

PW.1  it  caste  a  doubt  about  holding and causing of injury of   her

hand by  the accused  person. 

57.     With  regard to the pulling off cloths and kiss the defense side

has proved the statement contradictory.  PW 6 (I/O) has deposed that

the  complainant  did  not tell  before  him that accused  had  tried   to

pull  off  her  clothes  and  pulled  and pushed her by  holding  her

hand  and  kissed  her. He  states  that  the  complainant  did  not  tell

before  him  that  the  accused had  embraced  her  from  back  and

kissed  her.  
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58.     Despite the description of the offence in the FIR yet it appears

from the cross-examination of PW-1 that she  does  not  know  what  is

written  in  the  ejahar  as  she  is  illiterate or she can say  who wrote

the  ejahar or She  does not  know  where  the  ejahar  was written. In

view of the contradictory statement of the PW 1 and as she does  not

know  what  is written  in  the  ejahar  as  she  is  illiterate or she can

say  who wrote  the  ejahar or she  does not  know  where  the  ejahar

was written I  am in doubt about  the allegation levelled against  the

accused person by the  prosecution. 

59.     Ld. Counsel  for  the  appellant has pointed out that further the

prosecution has failed to examine the persons staying in the alleged

house of the accused and  no reason shows why the inhabitant of the

house is not examined by the Investigating officer. Hence it creates a

doubt about the place of occurrence. 

60.     In view of the argument of the defense side I have perused the

material evidence on record and found that the prosecution has failed

to examine the inhabitant  of  the said alleged house other than the

accused person for the authenticity of the allegation.  Apart from this

the  PW  1  has  stated  that  the  resident  of  the  house  told  that  the

accused was not at home but prosecution has failed to examine those

material  witnesses  staying  in  the  alleged  house.  Departure  from

examining the vital witnesses and failed to explain the reason of non-

examination of  those vital  witnesses  to prove the prosecution story

cast  a  doubt  about  the  trustworthiness  of  allegation  and  the

prosecution story.

61.     With regard to the GD Entry Ld. Counsel for  the  appellant has

pointed out that as the writer of Ext 4 GD Entry is not examined by the

prosecution and as who writes the said Ext 4 is not known by the PW 6

cast a doubt about the authenticity of the contents of the Ext.4(G.D.

Entry). 

62.      In view of the argument in  respect of  the on the authenticity of

the GD Entry I have gone through the cross-examination of the PW 6
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and found that the  PW 6 has stated he could not say whether  the  Ext.

4  is  the  exact  copy  of  the  original  G.D entry or not.  He did not

compare  the  Ext. 4  with  the  original  G.D entry. 

63.     In view of the statement of the PW 6 during the time of cross-

examination and as the Exhibited GD Entry is not prepared by the PW 6

and as he could not say whether it is copied from the original GD entry

it cast a doubt about the authenticity of the GD Entry and thus the

prosecution story. 

64.    Here  in  the  instant  case  as  no  independent  witnesses  have

supported the prosecution story and as the GD Entry is doubtful and as

the  relevant  witnesses  are  not  examined  and  as  the  accused  has

claimed that  there  is  a  dispute  with  regard  to  the  non-payment  of

money for purchased goods from his shop by the complainant it cast a

doubt about the authenticity of the prosecution story.  

65.       In view of the all facts and circumstances discussed above and

after  meticulous  evaluation  of  the  evidence  on  record  I  am of  the

considered opinion that the Prosecution has failed to prove the case

beyond all reasonable doubt against the accused/appellant. Hence the

accused/appellant is acquitted on benefit of doubt and set at liberty. 

66.      Hence impugned judgment dated 30.03.2017 passed by Ld. J.M

1st  class Tinsukia in G.R case  no. 110 of 2014 is set aside herewith.

 

O   R   D   E   R

67.       In the result, the impugned Judgment dated 30.03.2017 passed

by Ld. J.M 1st  class Tinsukia in G.R case  no. 110 of 2014 is hereby set

aside and the appeal is allowed. Accordingly, the accused/appellant is

acquitted  on benefit of doubt and set at liberty as the Prosecution has

failed to prove its charge U/s. 354  IPC against the  accused/appellant

beyond all reasonable doubts.

68.     As  such,  the bail-bond of the appellant is extended till  Six

months u/s 437 (A) Cr.P.C.
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69.      Send  down  the   G.R case  no. 110 of 2014 to  the Court of

Judicial Magistrate, Tinsukia 1st class Tinsukia alongwith   a  copy  of the

Judgment in appeal.

70.         Accordingly, the instant appeal is disposed of on contest.

71.       Given  under   my  hand  and  seal  of  this Court on the 11 th

day of May, 2018.

   Dictated and corrected by me

     ( A. Hakim )                                         (    A. Hakim)
        Addl. Sessions Judge-2                         Addl. Sessions Judge-2    
              (FTC), Tinsukia.                                          (FTC), Tinsukia

     Transcribed  by:

          (P. D  Phukan)  Steno. 


